
BACKGROUND

The Secretary of State for Transport 
designated the ANPS as national policy on 
26 June 2018. Objectors to the Heathrow 
Expansion project challenged this decision and 
in February 2020 the Court of Appeal held that 
the Secretary of State had acted unlawfully in 
failing to take the Paris Agreement (ratified in 
November 2016) into account when designating 
the ANPS. Accordingly, the ANPS was assigned 
no legal effect unless and until it went through 
a statutory review process.

Heathrow Airport Limited (the owners of the 
airport) were granted permission to appeal the 
decision to the Supreme Court. The Court of 
Appeal set out four grounds for its decision:

(i)  The Secretary of State breached his duty 
under Section 5(8) of the Planning Act 
2008 (PA08) to give an explanation of 
how the policy set out in the ANPS took 
account of Government policy, which 
was committed to implementing the 
emissions reductions targets in the Paris 
Agreement. 

(ii)  The Secretary of State breached his 
duty under Section 10 of the PA08 
when designating the ANPS to have 
regard to the desirability of mitigating 
and adapting to climate change 
[in contributing to the objective of 
sustainable development], in that he 
failed to have proper regard to the Paris 
Agreement.

(iii)  The Secretary of State breached his 
duty under the Strategic Environmental 
Assessment (SEA) Directive to issue a 
suitable environmental report for the 
purposes of public consultation on the 
proposed ANPS, in that he failed to refer 
to the Paris Agreement. 

(iv)  The Secretary of State in designating 
the ANPS failed his duty under Section 
10 of the PA08 to have proper regard to 
(a) the desirability of mitigating climate 
change in the period after 2050 and (b) 
the desirability of mitigating climate 
change by restricting emissions of non-
CO2 impacts of aviation, in particular  
nitrous oxide.
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JUDGMENT SUMMARY

The Supreme Court unanimously allowed 
the appeal. The conclusions on each of the 
grounds were as follows:

(i)  The ANPS did not need to refer to the 
Paris Agreement Targets in order to 
comply with statutory requirements. The 
meaning of “Government policy” is a 
matter of interpretation and needs to be 
construed relatively narrowly or it would 
create a ‘bear trap’ for civil servants 
and ministers needing to consider all 
ministerial statements given in any 
context as potential policy in a broad 
sense. Instead “Government policy” 
refers to carefully formulated written 
statements of policy which have been 
cleared by the relevant departments on 
a Government-wide basis and which 
is clear, unambiguous, and devoid of 
relevant qualification. It does not include 
International Treaty commitments or 
statements from Ministers. Furthermore 
at the point the ANPS was designated 
in June 2018 there was no established 
“Government policy” on climate change 
beyond the targets in the CCA 2008.

(ii)  The evidence shows that the Secretary 
of State took the Paris Agreement into 
account when designating the ANPS 
and, to the extent that its obligations 
were already covered by the measures 
in the CCA 2008, ensured that these 
were incorporated. The Paris Agreement 
might in future require steps going 
beyond the current measures in the CCA 
2008, however the weight to be given to 
such an issue is at the discretion of the 
Secretary of State and the decision in 
this case was not unreasonable.

(iii)  The Appraisal of Sustainability 
accompanying the ANPS did not need 
to refer to the Paris Agreement. The 
purpose of such documents is to inform 
public consultation and the Secretary 
of State has discretion in whether this 
is achieved. Without such discretion 
public authorities might include so much 
detail that the public would be unable to 
comment effectively, contrary to the SEA 
Directive.

(iv)  The UK’s policy in respect of the Paris 
Agreement post-2050 ‘net zero’ goal 
and how to address the effect of non-
CO2 emissions was in the course of 
development in June 2018 (when the 
NPS was designated). Accordingly the 
Secretary of State did not act irrationally 
in deciding not to consider future 
policies which had yet to be formulated. 
Furthermore future applications for 
development consent regarding the 
Heathrow Expansion project will be 
assessed against the emissions targets 
and environmental policies in force at 
the time rather than those set out in the 
ANPS.

KEY IMPLICATIONS

In principle at least the Judgment should 
please the promoter of the Heathrow 
Expansion project. It vindicates the case 
made in the appeal but importantly it returns 
legal effect to the ANPS. This in turn provides 
greater policy certainty to support the 
submission of the DCO application (put on 
hold pending the outcome of this long-running 
judicial review saga). 

Whether the promoter actually resumes work 
on the project is subject to a few variables, 
not least the economic difficulties facing 
the aviation sector following the COVID-19 
pandemic and the logistics of reassembling 
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Whilst every effort has been made 
to ensure the accuracy of the 
information contained within this 
publication, no warranty, expressed 
or implied, is given that the 
information is complete or accurate 
nor that it is fit for a particular 
purpose. All such warranties are 
expressly disclaimed and excluded. 
Any opinions, recommendations 
or interpretation provided are not 
necessarily the current opinions, 
recommendations or interpretation 
of the contributors and may be 
changed at any time.

Neither Barton Willmore nor any 
representative, agent or employee 
nor any connected company or 
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party shall be liable to a user of this 
publication or to any third party for 
any loss or injury arising out of the 
information or any actions taken 
or not taken in response to any 
information or a user’s use of (or 
inability to use) this publication. The 
recipient is obliged to inform any 
subsequent recipient of such terms.

This guidance note was printed 
on paper using fibre sourced from 
sustainable plantation wood from 
suppliers who practice sustainable 
management of forests in line with 
strict international standards. Pulp 
used in it’s manufacture is also 
Elemental Chlorine Free (ECF).

Studio 117 
The Creative Quarter 
8a Morgan Arcade 
Cardiff 
CF10 1AF 
T/ 0292 066 0910

1st Floor 
14 King Street 
Leeds 
LS1 2HL 
T/ 0113 204 4777

26 Kings Hill Avenue 
Kings Hill 
West Malling 
Kent 
ME19 4AE 
T/ 0132 237 4660

Tower 12 
18/22 Bridge Street 
Spinningfields 
Manchester 
M3 3BZ 
T/ 0161 817 4900

9th Floor 
Bank House 
8 Cherry Street 
Birmingham 
B2 5AL 
T/ 0121 711 5151

The Centrum 
Business Centre  
38 Queen Street  
Glasgow  
G1 3DX 
T/ 0141 548 8240

The Forum 
The Pearl 
New Bridge Street 
West 
Newcastle 
NE1 8AQ 
T/ 0191 605 3500

101 Victoria Street 
Bristol  
BS1 6PU 
T/ 0117 929 9677

68/70 George Street 
Edinburgh 
EH2 2LR 
T/ 0131 220 7777

The Blade 
Abbey Square 
Reading 
Berkshire 
RG1 3BE 
T/ 0118 943 0000

St. Andrews House 
St. Andrews Road 
Cambridge  
CB4 1WB 
T/ 0122 334 5555

7 Soho Square 
London 
W1D 3QB 
T/ 0207 446 6888

The White Building 
5th Floor 
1-4 Cumberland 
Place 
Southampton 
SO15 2NP 
T/ 023 8235 2499

for scrutinising individual development 
proposals against the relevant legal and 
policy provisions. Clearly, this reinforces the 
point that policy establishes the principle of 
need and the DCO process robustly tests a 
scheme’s merits against that policy and any 
subsequent policy.  This is very welcome given 
that a recent series of decision delays and 
legal challenges have led some to question 
the merits of the Planning Act 2008 regime. 
Although it will be interesting to see how the 
need for a decision to reflect the most up-
to-date policy plays out in the Drax Court of 
Appeal case.  

The other main initial ‘take home’ in the 
Judgment is that ‘Government policy’ is 
taken to be in the form of clear and carefully 
formulated written statements. It is written 
in the context of the specific requirements 
of the PA08 (regarding the preparation of a 
National Policy Statement) but nevertheless 
indicates that public statements made ‘on the 
hoof’ by Ministers (and potentially contrary to 
published policy) need not necessarily lead 
to the sort of uncertainty experienced in the 
past. To put it another way it is things like 
the proposals in Energy White Paper which 
are Government policy not Boris’ shouting of 
“Build, Build, Build”.

a project team. Perhaps more importantly 
however there remains the tricky issue that 
the Heathrow Expansion project would still 
be assessed against the emissions targets in 
force when the DCO application is determined 
(e.g. targets associated with achieving ‘net 
zero’). The promoters of the project will 
therefore have to weigh up the risk of refusal 
against these tests or potentially a further 
legal challenge to a future consent. It is a 
matter of ‘wait and see’ on this one.

The Judgment boosts the status of all 
Government National Policy Statements by 
advocating that they are not out of date due 
solely to the signing of the Paris Agreement, 
which provides food for thought to others 
thinking about similar legal challenges in 
the future. It’s also an endorsement of the 
DCO process as an effective mechanism 
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